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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
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at its office in Washington, D.C
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DELYLE R MASON
Appl i cant,

V.
Docket No. 158-EAJA-
DAVI D R HI NSQN, SE- 12837
Adm ni strator,

Federal Avi ation Adm nistration,

Respondent .
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CPI Nl ON AND ORDER

Appl i cant has appeal ed fromthe decision of Admnistrative
Law Judge Wlliam R Millins dismssing his EAJA' application.?
We deny the appeal.

The | aw judge issued his decision dismssing the

Adm ni strator's energency order of revocation on Novenber 16

'Equal Access to Justice Act, 5 U. S.C. 504.
’A copy of the law judge's decision is attached.
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1992. No appeals were filed. Applicant's EAJA application was
filed on Decenber 28, 1992. The sol e question before us is
whet her the | aw judge was correct in dismssing the Decenber 28
application as late filed.

Recently, in Holloway v. Adm nistrator, NTSB Order EA-4155

(served May 3, 1994), we addressed the application deadline EAJA
contains. W stated (at 2):
EAJA, at 8§ 504(a)(2), reads, as pertinent:
A party seeking an award of fees and ot her expenses
shall, within thirty days of a final disposition in the

adversary adjudlcatlon submt to the agency an
application

Wai ver of sovereign inmmunity "nust be strictly construed in
favor of the sovereign" and not "enl arged beyond what the
statute requires." Escobar v. U S |I.NS , 935 F. 2d 650
(4th Cr. 1991). Expansion of statutory tinme limts anmounts
to an enl argenent of the waiver of sovereign immunity.
Monark Boat Co. v. NLRB, 708 F.2d 1322 (8th Cr. 1983). 1In
[1ght of this analysis, the courts have uniformy held that
EAJA'S 30-day tinme limt is jurisdictional and may not be
wai ved. Monark, supra; Sonicraft, Inc. v. NLRB, 814 F.2d
385 (7th Gr. 1987); Colunbia Mg. Corp. v. NLRB, 715 F. 2d
1409 (9th G r. 1983).

Enphasis in original.

Qur rule, at 49 CF. R 826.24, mrrors EAJA in requiring
that an application be filed no |ater than 30 days after the
Board's "final disposition" of the proceeding. And we have
defined "final disposition," as pertinent here, as the date on
whi ch an unappeal ed initial decision becones adm nistratively
final. See 49 C.F.R 826.24(c)(1). The question presented in
this case, then, is whether the EAJA application was filed within

30 days of when the initial decision becane adm nistratively



final.

The Adm ni strator contends that the EAJA application was due
30 days after the date any appeals were due, i.e., 30 days from
Novenber 18, 1992.° The EAJA application thus woul d have been
due Decenber 18. Applicant contends that the EAJA application
was due 30 days after the 20-day period the Board has given
itself, under 49 C.F. R 821.43, to take review on its own notion
i.e., Decenber 7, 1992, thus neking the EAJA application not due
until January 6, 1993, and his application tinely fil ed.

Resol ution of this dispute depends on whether the rule at
8§ 821.43 applies to energency proceedings, as that rule has been
interpreted to nmean that the 20-day period in which the Board may
take review on its own notion establishes the "final disposition”
date, rather than the shorter 10-day period for filing of notices
of appeal in non-energency cases.® However, there is no simlar
provision in our emergency rules (8 821.54, et seq.) for review
on the Board's own notion, and nowhere in the energency rules is
this concept adopted by reference. On the contrary, the
energency rule corresponding to 8 821.43 states succinctly that,
if no appeal to the Board by either party is filed within the 2-
day tinme allowed, the initial decision shall beconme final. See

§ 821.56(d).> Sections 821.56(d) and 821.43 are thus

Spppeal s were due in 2 days, per § 821.57(a).
“See Doyle v. Adnministrator, 4 NTSB 780 (1983).

®Accordingly, while Doyle v. Administrator, 4 NTSB 780
(1983), may be instructive, 1t 1s not directly on point, as it
did not involve an energency order, but sinply interpreted
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i nconsi stent and inconpati ble and the specific enmergency rule is
| ogi cally understood to preenpt the nore general non-energency
provi si on.

Thus, applicant's theory is not at all supported by a
reasonabl e reading of the rule itself. There is nothing in 8§
821.56(d) to suggest that sone tinme period beyond the tinme the
parties have to appeal, especially a tinme period in a rule not
referenced, should be considered. And, given the very conpressed
deadl i nes adopted throughout the energency rules, it would be odd
i ndeed to assunme the inportation fromthe non-enmergency rul es of
this conparatively leisurely period for discretionary review
which, if exercised, would require the filing of briefs and the
i ssuance of a final decision in a matter of a few days.®
Therefore, we decline to find the rule anbi guous, as applicant
urges. ’

(..continued)

8§ 821.43 to hold that, in light of its provision that the Board
may choose to review an initial decision on its own notion within
20 days, the initial decision, in the absence of a tinely appeal
wi thin 10 days, could not becone adm nistratively final unti

that 20 days had run

®We have proposed to elinminate the 20-day period for Board
consi deration of own-nption review. Aviation Rules of Practice -

- CGeneral Revisions, notice of proposed rul emaki ng published 58
FR 54102, 54103 (Cctober 20, 1993).

'Respondent suggests that advice froma Board enpl oyee
supports a conclusion that the rule is anbi guous. For the
reasons al ready di scussed, we can see no anbiguity, and note
further that the involved Board enpl oyee, by affidavit, denied
of fering any advice or information of the sort alleged. The
definition of final disposition mght, perhaps, be interpreted in
a particular case, still consistent with the statutory tineliness
[imtation, so as not to penalize an innocent party for relying
on incorrect advice given by the Board. However, we are not
convinced fromapplicant's presentation that this is such a case,
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Mor eover, and contrary to applicant's clains, applying the
provi sions of 8 821.43 here would be inconsistent wth statutory
obligations. The entirety of the 60-day enmergency order program
is premsed on the fact that, because energency orders are mde
effective imedi ately, hearings on their validity should be
acconpl i shed expeditiously so that the possibility of the
deprivation of airman privileges wthout due process of lawis
mnimzed. Speed then is neant as a safeguard of the rights of
airmen. A 20-day waiting period in cases not appealed is
inconsistent with this design. It would lead to the possibility
that in a case lost by the Adm nistrator but not appeal ed that
the Adm nistrator would still be within his rights to defer
return of a certificate during the 20-day period necessary to
bring finality to the [ aw judge's decision. Such a delay would
be entirely at odds with the statutory design.

We affirmdismssal of this application. And, in [ight of
our disposition, we need not consider applicant's suppl enental

application.?

(..continued)

especially given the rule's clarity, nor does it appear that
applicant is here arguing that equitable reliance justifies
accepting his application.

8 The law judge is directed, consistent with this decision
and precedent, including Doyle, to refrain fromusing, or to
correct the errors in, the attachnent to his order, entitled
APPEAL FROM EAJA DECI SI ON AND ORDER
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ACCORDI NGY, IT I S ORDERED THAT:
1. Applicant's appeal is denied; and

2. The initial decision is affirned.

VOGT, Chairman, HALL, Vice Chairman, LAUBER and HAMMERSCHM DT,
Menbers of the Board, concurred in the above opinion and order.



